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(1) Misconduct or negligence in em-
ployment;

(2) Criminal or dishonest conduct;

(3) Material, intentional false state-
ment, or deception or fraud in exam-
ination or appointment;

(4) Refusal to furnish testimony as
required by §5.4 of this chapter;

(5) Alcohol abuse, without evidence
of substantial rehabilitation, of a na-
ture and duration that suggests that
the applicant or appointee would be
prevented from performing the duties
of the position in question, or would
constitute a direct threat to the prop-
erty or safety of the applicant or ap-
pointee or others;

(6) Illegal use of narcotics, drugs, or
other controlled substances without
evidence of substantial rehabilitation;

(7) Knowing and willful engagement
in acts or activities designed to over-
throw the U.S. Government by force;
and

(8) Any statutory or regulatory bar
which prevents the lawful employment
of the person involved in the position
in question.

(c) Additional considerations. OPM and
agencies must consider any of the fol-
lowing additional considerations to the
extent OPM or the relevant agency, in
its sole discretion, deems any of them
pertinent to the individual case:

(1) The nature of the position for
which the person is applying or in
which the person is employed;

(2) The nature and seriousness of the
conduct;

(3) The circumstances surrounding
the conduct;

(4) The recency of the conduct;

(5) The age of the person involved at
the time of the conduct;

(6) Contributing societal conditions;
and

(7) The absence or presence of reha-
bilitation or efforts toward rehabilita-
tion.

(d) Reciprocity. An agency cannot
make a new determination under this
section for a person who has already
been determined suitable or fit based
on character or conduct unless a new
investigation is required under §731.104
or §731.106, or no new investigation is
required but the investigative record
on file for the person shows conduct
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that is incompatible with the core du-
ties of the relevant covered position.

[73 FR 20154, Apr. 15, 2008, as amended at 73
FR 66493, Nov. 11, 2008]

§731.203 Suitability actions by OPM
and other agencies.

(a) For purposes of this part, a suit-
ability action is one or more of the fol-
lowing:

(1) Cancellation of eligibility;

(2) Removal;

(3) Cancellation of reinstatement eli-
gibility; and

(4) Debarment.

(b) A non-selection, or cancellation
of eligibility for a specific position
based on an objection to an eligible or
pass over of a preference eligible under
5 CFR 332.406, is not a suitability action
even if it is based on reasons set forth
in §731.202.

(c) A suitability action may be taken
against an applicant or an appointee
when OPM or an agency exercising del-
egated authority under this part finds
that the applicant or appointee is un-
suitable for the reasons cited in
§731.202, subject to the agency limita-
tions of §731.103(g).

(d) OPM may require that an ap-
pointee or an employee be removed on
the basis of a material, intentional
false statement, deception or fraud in
examination or appointment; refusal to
furnish testimony as required by §5.4 of
this chapter; or a statutory or regu-
latory bar which prevents the person’s
lawful employment.

(e) OPM may cancel any reinstate-
ment eligibility obtained as a result of
a material, intentional false state-
ment, deception or fraud in examina-
tion or appointment.

(f) An action to remove an appointee
or employee for suitability reasons under
this part is not an action under part
315, 359, or 752 of this chapter. Where
behavior covered by this part may also
form the basis for an action under
parts 315, 359, or 752 of this chapter, an
agency may take the action under part
315, 359, or 752 of this chapter, as appro-
priate, instead of under this part. An
agency must notify OPM to the extent
required in §731.103(g) if it wants to
take, or has taken, action under these
authorities.
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(g) Agencies do not need approval
from OPM before taking unfavorable
suitability actions. However, they are
required to report to OPM all unfavor-
able suitability actions taken under
this part within 30 days after they take
the action. Also, all actions based on
an OPM investigation must be reported
to OPM as soon as possible and in no
event later than 90 days after receipt of
the final report of investigation.

§731.204 Debarment by OPM.

(a) When OPM finds a person unsuit-
able for any reason listed in §731.202,
OPM, in its discretion, may, for a pe-
riod of not more than 3 years from the
date of the unfavorable suitability de-
termination, deny that person exam-
ination for, and appointment to, cov-
ered positions.

(b) OPM may impose an additional
period of debarment following the expi-
ration of a period of OPM or agency de-
barment, but only after the person
again becomes an applicant, appointee,
or employee subject to OPM’s suit-
ability jurisdiction, and his or her suit-
ability is determined in accordance
with the procedures of this part. An ad-
ditional debarment period may be
based in whole or in part on the same
conduct on which the previous suit-
ability action was based, when war-
ranted, or new conduct.

(c) OPM, in its sole discretion, deter-
mines the duration of any period of de-
barment imposed under this section.

§731.205 Debarment by agencies.

(a) Subject to the provisions of
§731.103, when an agency finds an appli-
cant or appointee unsuitable based
upon reasons listed in §731.202, the
agency may, for a period of not more
than 3 years from the date of the unfa-
vorable suitability determination,
deny that person examination for, and
appointment to, either all, or specific
covered, positions within that agency.

(b) The agency may impose an addi-
tional period of debarment following
the expiration of a period of OPM or
agency debarment, but only after the
person again becomes an applicant or
appointee subject to the agency’s suit-
ability jurisdiction, and his or her suit-
ability is determined in accordance
with the procedures of this part. An ad-
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ditional debarment period may be
based in whole or in part on the same
conduct on which the previous suit-
ability action was based, when war-
ranted, or new conduct.

(c) The agency, in its sole discretion,
determines the duration of any period
of debarment imposed under this sec-
tion.

(d) The agency is responsible for en-
forcing the period of debarment and
taking appropriate action if a person
applies for, or is inappropriately ap-
pointed to, a position at that agency
during the debarment period. This re-
sponsibility does not limit OPM’s au-
thority to exercise jurisdiction itself
and take any action OPM deems appro-
priate.

§731.206 Reporting requirements.

Agencies must report to OPM the
level and result of each background in-
vestigation, suitability determination,
and suitability action taken under this
part, as required in OPM issuances.

[73 FR 66493, Nov. 11, 2008]

Subpart C—OPM Suitability Action
Procedures

§731.301 Scope.

This subpart covers OPM-initiated
suitability actions against an appli-
cant, appointee, or employee.

§731.302 Notice of proposed action.

(a) OPM will notify the applicant, ap-
pointee, or employee (hereinafter, the
“‘respondent’) in writing of the pro-
posed action, the charges against the
respondent, and the availability of re-
view, upon request, of the materials re-
lied upon. The notice will set forth the
specific reasons for the proposed action
and state that the respondent has the
right to answer the notice in writing.
The notice will further inform the re-
spondent of the time limit for the an-
swer as well as the address to which an
answer must be made.

(b) The notice will inform the re-
spondent that he or she may be rep-
resented by a representative of the re-
spondent’s choice and that if the re-
spondent wishes to have such a rep-
resentative, the respondent must des-
ignate the representative in writing.
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